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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of August, 1992

Petition of

DAVI D McKNI GHT

for review of the denial by Docket SM 3902
the Adm nistrator of the
Federal Aviation Adm nistration

of the issuance of an airnman
medi cal certificate.
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ORDER DENYI NG RECONSI DERATI ON

Petitioner seeks rehearing, follow ng our May decision in
NTSB Order EA-3566, affirmng the Admnistrator's denial of a
medi cal certificate. The Admnistrator has replied in
opposition. W deny the petition.

In our May decision, we affirmed findings that petitioner
suffered froma psychosis sone tine in the past, and that he had
a personality disorder, neurosis, or nental condition that made
hi munabl e currently or within 2 years safely to perform aviation
tasks. Petitioner, therefore, was ineligible, pursuant to 14
CFR 8 867.17(d)(1)(i1)(b) and (d)(1)(ii), for a nedical
certificate.

The petition for rehearing seeks reopening to consider
al | egedly new evidence concerning the (d)(1)(i)(b) finding.
Petitioner alleges that the testinony of two doctors who saw him
at the tine the psychosis was di agnosed is now avail able and the
case should be renmanded to the |aw judge to consider it.' Short

'As petitioner acknow edges, the diagnosis can be inpeached
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letters fromthese doctors are attached to the petition.

We agree with the Admnistrator that this is not new
evi dence and rehearing should not be granted. Although
petitioner clains that, despite earlier due diligence he was
unable to | ocate these two physicians, the Adm nistrator has
denonstrated the contrary. Both were available and coul d have
easily been |l ocated. One continued to work at the sane hospital
where petitioner had encountered him The other was listed in
the American Medical Directory. Because due diligence in
attenpting to | ocate these individuals has not been shown,
rehearing on this basis is not justified. See Admnistrator v.
Smith, NTSB Order EA-3558 (1992), at 5. Accord Adm nistrator v.
Porter, 2 NTSB 1898 (1976).°

Following the filing of the petition for rehearing,
petitioner filed a supplenent to his brief. This supplenent
contains a nunber of letters, including letters fromhis father,
and fromcertain of the physicians whose testinony we consi dered
in reaching our May decision. This filing is not authorized
under any of the Board's rules, and it wll be rejected.
Petitioner may not in this manner reargue the nerits of our prior
deci si on.

(..continued)

two ways: reversal by the original physician or with a contrary,
cont enpor aneous di agnosi s by anot her physician, whose di aghosi s
may be given greater weight. This evidence is directed to the
second net hod of i npeachnent.

*Thus, we need not revisit Petition of Still, 4 NTSB 139
(1983), as the Admnistrator urges. |In any case, the cases are
di stingui shable on the facts.

Mor eover, testinony fromthese two individuals would not
appear to change the result. One of them has no apparent
psychi atry expertise and perforned no psychol ogi cal eval uation of
petitioner. The other offers no reason to call our prior
conclusion into question. Mreover, neither had the depth or
extent of contact with petitioner as did the other doctors whose
testi nony we considered in our My deci sion.



ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Petitioner's request for rehearing is denied; and
2. "Petitioner's Rehearing Appeal Brief Supplenental” is
rej ected.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.



